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Bureau of Customs 
(T.D. 73-13) 
Bonds 


Approval of consolidated aircraft bond (air carrier blanket bond) Customs 
Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 4, 1973. 


The following consolidated aircraft bond has been approved as 
follows: 





Dateof | Filed with area 
Name of principal and surety Date of bond approval | director of 
customs; amount 








Dominicana de Aviacion C. por A., Santo Domingo, | Dee. 5, 1972 | Dec. 8, 1972 | Jamaica, N.Y.; 
Dominican Republic; American Home Assurance | | $100,000 
Co. | | | 





Principal has not been designated as carrier of bonded 
merchandise. 
(232.1) 


Lronarp LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


(T.D. 73-14) 
Foreign currencies—Rates of exchange 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Australia dollar and the Ceylon rupee 
DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 3, 1973. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 


1 
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following rates of exchange which vary by 5 per centum or more from 
the quarterly rate published in Treasury Decision 72-285 for the 
Australia dollar and the Ceylon rupee. Therefore, as to entries cover- 
ing merchandise exported on the dates listed, whenever it is neces- 
sary for Customs purposes to convert such currency into currency of 
the United States, conversion shall be at the following daily rates: 


Australia dollar: 
December 26, 1972 $1. 2726 
1. 2730 
December 1. 2730 
December 1. 2732 


Ceylon rupee: 
December 5 975 $0. 1480 
(842.211) 


DiICKERSON, 
Assistant Commissioner, 


Office of Operations. 


[Published in the Federal Register January 12, 1978 (88 F.R. 1403) ] 


(T.D. 73-15) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605 


DEPARTMENT OF THE TREASURY. 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 8, 1973. 


The following consolidated aircraft bonds havs been approved or 
discontinued as shown below. The symbol “D” indicates that the bond 
previously outstanding has been discontinued on the month, day, and 
year represented by the figures which follow. “PB” refers to a pre- 
vious bond, dated as represented by figures in parentheses immediately 
following, which has been discontinued. If the previous bond was in 
the name of a different company or if the surety was different, the 
information is shown in a footnote at end of list. 
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| Date of Filed with district 
Name of principal and surety | Date of bond approval director of 
| | customs; amount 





Hughes Air West, San Francisco International Airport, | Sept. 18,1972 | Dec. 22,1972 | Seattle, Wash.; 
San Francisco, Calif.; The American Ins, Co. | | 
(PB 3/31/70) D 12/21/724 | 


| $100,000 





1 Principal is Air West, Inc. Surety is Argonaut Ins. Co. 
The foregoing principal has been designated as a carrier of bonded 
merchandise. 
(282.1) 


Lzonarp LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 








CUSTOMS 


(T.D. 73-16) 


Foreign currencies—Quarterly list of rates of exchange 


Lists of buying rates in U.S. dollars certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for use during the quarter shown 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusTOMS, 
Washington, D.C., January 5, 1973. 


The appended table lists the buying rates in U.S. dollars for certain 
foreign currencies first certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York under the provisions of sec- 
tion 522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), for 
a day in the quarter shown. These rates of exchange are published for 
the information and use of Customs officers and others concerned 
pursuant to section 16.4, Customs Regulations (19 CFR 16.4). 

(342.211) 


G. R. Dickerson, 
Assistant Commissioner, 


Office of Operations. 
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List of values of foreign currencies certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York under provisions of section 522(c), Tariff Act 


of 1930, as amended 


QUARTER BEGINNING JANUARY 1 THROUGH MARCH 31, 1973 





Country 


Name of Currency 


| U.S. Dollars 





Australia 
Austria 
Belgium 
Canada 
Ceylon 
Denmark 


Finland 


Japan 

Malaysia 

Mexico 

NetmereNS os oo tk od 
New Zealand 

Norway 

Portugal 

Republic of South Africa 

Spain 

Sweden 








. 2732 

. 0431 

. 022681 
. 0036 

. 1490 

. 146025 
. 2390 

. 195225 
. 3120 

. 1247 

. 8472 

. 00171375 
. 003318 
. 3560 

. 0800 

. 3095 

. 1950 

. 15085 
. 0371 

. 2750 

. 015750 
. 2108 

. 26515 
. 3472 














CUSTOMS 


(T.D. 73-17) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal Re- 
serve Bank of New York for the Iran rial, Philippine peso, Singapore dollar, 
Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 9, 1973. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certi- 
fied buying rates in U.S. dollars for the dates and foreign currencies 
shown below. These rates of exchange are published for the infor- 
mation and use of Customs officers and others concerned pursuant to 
section 16.4, Customs Regulations (19 CFR 16.4). 


Tran rial: 
Holiday 
For the period December 26 through December 29, 1972, rate 
of $0.0128. 
Philippine peso: 
December 25, 197: Holiday 
For the period December 26 through December 29, 1972, rate 
of $0.1460. 
Singapore dollar: 
December 25, 197: Holiday 
PS eee $0. 3540 
December 27, 1972 . 8540 
December 28, 1972 . 3545 
December 29, 1972 


Thailand baht (tical) : 
December Holiday 
December $0. 0476 
December 27, 1972 
December 28, 1972 
December 29, 1972 

(342.211) 


R. N. Marra, 
Director, Appraisement and 
Collections Division. 


491-244—73-——-2 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1078) 


Papermakers’ felts—Clothing for papermaking—‘Alterations” or 
“Assembly” abroad—Compliance with customs regulations 


E. Diuinenam, Inc. v. Toe Unrrev Srares No. 5487 


United States Court of Customs and Patent Appeals, 
December 29, 1972 


Appeal from United States Customs Court, C.D. 4278 


[Modified.] 


Sharretts, Paley, Carter & Blauvelt, attorneys of record, for appellant. Gail T. 
Cumins, of counsel. 


Harlington Wood, Jr., Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, Jordan J. Fiske for the United States. 


[Oral argument October 3, 1972 by Miss Cumins and Mr. Fiske] 


Before Markey, Chief Judge, Rich, ALMOND, BALDWIN, and LANE, Associate 
Judges. 


Ricu, Judge. 

This appeal is from the decision and judgment of the Third Divi- 
sion of the Customs Court, 67 Cust. Ct. 226, C.D. 4278 (1971), over- 
ruling a protest against the classification of papermakers’ felts 
imported from Canada in 1966. There is no dispute about the rate of 
duty. The sole question on appeal? is the amount upon which duty 
should be assessed. Appellant maintains, pursuant to item 807.00, 
TSUS, that the merchandise is classifiable as an “assembly” of Ameri- 


1 Appellant’s claim below, that the merchandise was properly classifiable under item 


806.20, TSUS, as articles exported for repairs or alterations, has been abandoned on 
appeal. 


8 
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can components, and should have been assessed with duty upon the 
value of the imported articles less the cost of the components of 
United States origin. We affirm in part and reverse in part. 

What the Customs Court said on the question whether or not the 
two components of the felts, fiber and fabric, meet the requirements of 
item 807.00 was, in its entirety, as follows: 


At the time of exportation the massed fibers are not in a condi- 
tion ready for assembly without further fabrication, and plain- 
tiff’s witness McEwan said as much (R. 26, 36). The fibers must 
be sorted, oiled, carded, and laid out in mats before they are ready 
for the assembly operation of being needled into the fabric. And 
these steps take place in the foreign. country. The fiber mat which 
was the product of the carding and not the individual fibers con- 
stitutes one of the components of the needled felt. The oiling and 
opening operations also go beyond the scope of being merely 3 inci- 
dental operations. 


As for the fabric, while it is ready for the assembly operation in 
its condition as exported, it is completely obscured from view after 
the assembly operation is completed, as the result of impregnation 
of the fabric with the fiber mats. The components of the assembled 
felts cannot be separated without considerable damage. Conse- 
quently, the borer: exp operation results in a loss of physical iden- 
tity, otherwise, with respect to the fabric, contrary to the require- 
ments of item 807.00 


Item 807.00 reads: 


Articles assembled abroad in whole or in 
part of fabricated components, the 
product of the United States, which 
(a) were exported in condition ready 
for assembly without further fabrica- 
tion, (b) have not lost their physical 
identity in such articles by change in 
form, shape, or otherwise, and (c) “have 
not been advanced in value or improved 
in condition abroad except by being as- 
sembled and except by operations ‘inci- 
dental to the assembly process such as 
cleaning, lubricating, and painting__._._ A duty upon the 
full value of 
the imported 
article, less the 
cost or value of 
such products 
of the United 
States. 
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Although the court below did not delineate the specific clauses of 
item 807.00 which were found not to be met, we will do so. With 
respect to the fiber component, the court below clearly found clause 
(a) unsatisfied because, as stated, the massed fibers were not in a “con- 
dition ready for assembly without further fabrication * * *.” The 
court treated, as it must, for reasons which will become apparent, the 
exported fibers as a component in the condition in which it left the 
United States as the starting point for analysis of the applicability of 
the language of clause (a). The court then shifted its analysis to the 
operations which must be performed on the fibers upon their arrival in 
Canada, finding that the required sorting, oiling, carding, and laying 
out of the mats shows that the original massed fibers were not originally 
exported in condition ready for assembly without further fabrication. 
Apparently to contradict appellant’s arguments that the individual 
fibers are the “components” which were exported to Canada for as- 
sembly abroad, the court made the statement that: “The fiber mat 
which was the product of the carding and not the individual fibers 
constitutes one of the components of the needled felt.” Finally the 
court focused upon the “oiling and opening operations,” finding these 
to “also go beyond the scope of being merely incidental operations.” 
The “also” suggests that possibly the court was of the belief that these 
two operations represented “further fabrication” within clause (a), 
but the use of the specific term “incidental” operations which appears 
in clause (c) of item 807.00 and the fact that “oiling” had previously 
been mentioned by the court lead us to the conclusion that the court 
was thinking of the latter, in terms of clause (c). The parties seem to 
have so treated the court’s opinion by briefing this issue and we will so 
treat it here. 

Appellant maintains that the fiber component of the felts is repre- 
sented by the individual fibers themselves. This would help appellant’s 
argument because each individual fiber does not then appear to be 
changed or altered by operations such as the “carding,” which then, 
looking only at the fiber, appears to be a mere repositioning thereof. 
Appellee, on the other hand, seems to maintain that the fiber com- 
ponent is the exported bulk fiber which can hardly be “ready for as- 
sembly” within clause (a), since the bulk raw material must be opened 
by a wool opener to make it fluffy, oil added, and the stock carded. 
The Customs Court, from the language of the opinion quoted, seems 
to have adopted an intermediate form of the fiber as the “component” 
of item 807.00—‘The fiber mat which was the product of the 
carding * * ’*.” 

We believe that the correct starting point for the application of item 
807.00 must be the components as “exported,” in the condition in which 
they leave the United States. The word “components” appears in the 
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introductory clause of item 807.00 and thus a uniform treatment of 
the word should exist for clauses (a), (b), and (c) thereof. Clause 
(a) speaks of the components which “were exported” and (c) speaks 
of improvement “abroad” thus indicating that the condition of a “com- 
ponent” is considered as of its departure from the United States. 

The condition of the fiber component upon leaving the United States 
is best described by looking at the operations performed in the United 
States immediately prior to exportation. Appellant’s witness Barnes 
described the fiber in the following way: 

This fiber was received [in the United States plant] in two condi- 
tions; one was raw wool, as purchased, and the other was raw 
synthetic fiber, as purchased. The raw wool had to first be sorted 
for grade, then scoured to remove the natural impurities on the 
wool. It was then blended in this desired proportion with a quan- 
tity of synthetic, in relation to the specifications for this particular 
blend, mixed together in a machine to blend it, and processing oil 
to facilitate further processing was added at this point. This ma- 
terial was then baled and shipped to Canada. 


Appellant argues that for the purpose of applying item 807.00 to 
the fiber component the individual fibers are to be considered as the 
components of the assembled article. We believe that the fiber must 
be considered to be a component in the bulk, baled form, en masse, in 
which it left the United States. 

Considering item 807.00 clause (a), we must determine whether 
operations performed on the exported component between its arrival 
abroad and the assembly, show that the component, as exported, was 
not “in condition ready for assembly without further fabrication.” 
As we said in United States v. Baylis Bros. Co., 59 CCPA, 9, 451 F. 2d 
643, C.A.D. 1026 (1971), “the term [assembly] is used to describe the 
joining or coming together of solids” Id. at —, 451 F. 2d at 648. Accord- 
ingly, it is not until the fiber came together with the other component, 
the fabric, that assembly occurred. The operations performed upon the 
fiber component before it met up with the fabric include, at least, the 
opening, oiling, and carding performed upon the fiber component in 
Canada. Those operations are generally described in the following 
colloquy between appellant’s witness and appellee’s attorney on cross 
examination : 


Q. Could you tell me what is done to this material after it is 
received by you people? A. Yes. We receive the material in bulk, 
the raw material. It is opened up, to make it more fluffy, wool 
oil is added— 

Q. Does that wool opener have a particular name, like a pick 
or something? A. A wool opener is the general term. 
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Q. Then what do you do with that merchandise after it is put 
into the wool puller? A. After it is through the wool opener the 
stock is carded through a carding machine. 

Q. And what does the carding machine do to that? A. The 
carding machine takes this mass of fibers and delivers a sheet type 
form of uniform density. 

). Are the fibers straightened or parallelized in this process? 
A. Yes. 

Q. They are both straightened and parallelized? A. Yes. 


We find the opening, oiling, and carding operations together 
constitute “further fabrication” of the fiber within clause (a) of item 
807.00.2 Without the performance of these operations, the fiber com- 
ponent was not ready for assembly. 

Appellant, treating the individual fibers as components, asserts that : 


The operations performed on the fibers in Canada were merely 
a practical manufacturing expediency dseigned to position the 
fibers on a mass basis in desired orientation to permit the handling 
of a multitude of individual fiber components simultaneously. 
These operations did not advance the value of the fiber component 
since no physical or chemical change took place (R. 46) and 
the component of the needled felt remained the individual fibers, 
not the fiber mat. 


We disagree with appellant’s premise that the individual fibers are 


the “components” of the finished felts. What was exported here was 
a fiber mass in bulk on which much further labor was expended to put 
it into the condition required to enable it to be needled into the fabric. 
Appellant’s argument is sophistry. 

The Customs Court gives this explanation of the joining of the 
carded fibers with the fabric in the operation known as “needling” 
and of the resulting product: 


Four layers of this web were needled to the base fabric on a 
needle loom, which entails a bottom beam and an upper structure 
containing a needle beam. The needles have rows of barbs on two 
edges so that as the needle beam is lowered and raised it punches 
the fibers into the base fabric. After needling, the felts still 
require further processing in the United States, including wash- 
ing, trademark insertion, treatment with chemicals and singeing 
of the surface. 


If, after needling, the merchandise was disassembled the fibers 
would no longer be in the form of a batt (uniform density layered 
fibers) and the base fabric would be slightly damaged. The 
needling process has, also, changed the degree of absorbency and 
porosity of the base fabric and left it slightly narrower. 


2The Customs Court opinion mentions, in addition, that the fibers were “sorted.” We 
agree with appellant that the record does not support the existence of this as a separate 
operation performed in Canada. 
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Turning to the base fabric, the parties appear to agree that no 
issue is raised with respect to clause (a) of item 807.00, the Customs 
Court noting that the fabric “is ready for the assembly operation in 
its condition as exported,” but they argue failure to meet the condi- 
tions of clauses (b) and (c). 

Taking clause (b) first, appellant asserts, and we agree, that the 
court seems to have erroneously applied the “constructive segregation” 
test which was rejected by this court in 1971 in United States v. Baylis 
Bros. Co., supra. As we said there: 


It is apparent from a consideration of the legislative history 
of item 807.00 that the phrase “in such articles” was intended 
to solidify the demise of the “constructive segregation” doctrine 
which had developed under Paragraph 1615(a) of the Tariff 
Act of 1930. Under that doctrine, American components assembled 
into articles abroad were held not to have ome advanced in 
value if they could be identified and removed from the article 
without injury to themselves or to the article. 


The legislative history makes it equally apparent, however, 
that Congress did not intend to exclude articles from item 807.00 
merely because the American components had undergone some 
change of form or shape. The test specified in item 807.00 is 
whether the components have been changed in’form, shape, or 
otherwise to such an extent that they have lost their physical 
identity in the assembled article. The term “physical identity” 
was used to exclude from item 807.00 those assembled articles 
whose American components are “chemical products, food in- 
gredicnts, liquids, gases, powders,” and the like. 


It is now well-settled that whether, to use the words of the 
Customs Court, “The components of the assembled felts cannot be 
separated without considerable damage” is not determinative of the 
component’s satisfaction of 807.00, clause (b). It is understandable. 
that the lower court believed otherwise, since our Baylis decision 
came out after the Customs Court’s decision in this case. In harmony 
with the “demise of the ‘constructive segregation’ doctrine,” Baylis, 
supra, 451 F. 2d at 646, it no longer becomes important whether the 
component is or is not, in the words of the Customs Court, “completely 
obscured from view after the assembly operation is completed * * *.” 
As we said last term in General Instruments Corp. v. United States, 
59 CCPA 171, 462 F. 2d 1156, C.A.D. 1062, 


Looking to the statute itself, it is clear that there is nothing in 
item 807.00 itself which could give rise to a visibility-without- 
injury test. The word “otherwise” in condition “(b)” does not 
possess such a clear meaning as to preclude reference to legis- 
lative history as an aid to determining the legislative intent. 
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Looking to the legislative history, it is our opinion that not only 
is there no support for the Customs Court’s visibility-without- 
injury test but that a contrary intent is manifest. 

Accordingly, we apply clause (b) of item 807.00 to the fabric com- 
ponent by determining whether or not that component * has lost its 
“physical identity in such articles by change in form, shape, or other- 
wise” (emphasis supplied). 

Apparently conceding that item 807.00 “does not contemplate a 
test based on whether or not the American part or parts can be 
removed without injury or can be constructively segregated,” ap- 
pellee asserts that “the best indication of whether assembled com- 
ponents have or have not lost their physical identity in the final article 
by change in form, shape, or otherwise, is an examination of the 
article itself” and continues : 


In this case, the fabric was definitely changed; its width was no 
longer the same; it became completely perforated with holes 
caused by the barbed needles; and, it became a blend of fabric 
and fibers. The fabric acquired a new physical identity, namely, 
it became a “needled” papermakers’ felt, and the commercial 
utility of the fabric, as well as the fibers, was destroyed by the 
needling process. 


The question, however, is not whether the fabric was “changed” by 


assembly to form the article, but whether it has lost its “physical iden- 
tity in such articles by change in form, shape, or otherwise.” Neither 
the change in the width of the fabric nor its having been “perforated 
with holes” is loss of physical identity. Further, an examination of 
the felts reveals that the fabric has not lost its physical identity by 
having the fibers entwined therein. Certainly the needled assembly 
acquired a “new physical identity” as a papermaker’s felt with a new 
“commercial utility” but this does not necessarily mean that the 
component lost its physical identity. We find that it did not. 

With respect to clause (c), the Customs Court seems clearly to 
have assumed that the “needling” operation was an “assembly” within 
the meaning of that clause. We see no merit in appellee’s argument that 
it is not an assembly because it is a “manufacturing” process. Appellant 
asserts that since the needling herein is identical to the smocking in 
Baylis “in that it consists solely of the joining together of two solid 


’The Customs Court may also have reached the conclusion that the fiber component 
failed to satisfy clause (b) since the court referred to ‘“‘components,” plural. The view we 
take with respect to the fiber under (a) makes it unnecessary to decide if the fiber did not 
meet the requirements of (b). However, to the extent that the court below required 
“constructive segregation” between components, our remarks with respect to the fabric 
apply equally to the fiber component and the erroneous use of “constructive segregation” 
or “visability-without-injury” tests. 





COURT OF CUSTOMS AND PATENT APPEALS 15 


components in accordance with a predetermined design, it, too, must 
be an ‘assembly’ within the purview of Item 807.00 TSUS.” 

We need not agree with appellant that the process is “identical 
to smocking,” because it is not. While the process is different from 
the smocking operation in Baylis, the needling operation is still “well 
within the common meaning of the term ‘assembly’.” Baylis, F. 2d 
at 645. Accordingly, we hold that the needling operation is an “as- 
sembly” within item 807.00. 

All the conditions of 807.00 being met with respect to the fabric 
component of the papermaker’s felts, appellant is entitled to deduct 
from the full value of the felts to obtain the dutiable value, the cost 
or value of the fabric component, a product of the United States. 


(C.A.D. 1079) 


Automobiles with optional equipment, Reappraisement of 


Tue Unirep States v. C. J. Tower & Sons or Burraro, Inc. No. 5439 


United States Court of Customs and Patent Appeals, December 29, 
1972 


Appeal from United States Customs Court, A.R.D, 277 
[Modified and Remanded] 


L. Patrick Gray, III, Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, Glenn H. Harris for the United States. 


Barnes, Richardson & Colburn, attorneys of record for appellee. Joseph 
Schwartz, of counsel. 


[Oral argument October 3, 1972 by Mr. Harris and Mr. Schwartz] 


Before MARKEY, Chief Judge, Rico, ALMOND, BALDWIN, and LANE, Associate 
Judges. 


Batpwin, Judge. 

This appeal is from the decision and judgment of the United States 
Customs Court, First Division, Appellate Term,: reversing the deci- 
sion and judgment of the trial court? and thereby overturning the 
appraised values of certain imported automobiles and sustaining ap- 
pellee’s claimed values. 

Involved are a total of 48 Studebaker automobiles, 1964 and 1965 
models, together with certain factory-installed optional equipment 
added to the basic vehicles. The automobiles were produced by Stude- 
~ 165 Cust. Ct. 792, 318 F.Supp. 768, A.R.D. 277 (1970). 

2 62 Cust.Ct. 822, 295 F.Supp. 1104, R.D. 11630 (1969). 

491-244 73-3 
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baker of Canada, Ltd., and sold to Studebaker Automotive Sales Cor- 
poration, of South Bend, Indiana (hereinafter SASCO). Both the 
exporter and SASCO were wholly owned subsidiaries of Studebaker 
Corporation of South Bend. The imported cars were identical to cor- 
responding models of Studebaker cars manufactured for home con- 
sumption in Canada. 

The completed automobiles are on the Final List published by the 
Secretary of the Treasury, T.D. 54521, and the parties agree that the 
proper basis for determining their value is “cost of production” under 
section 402a(f) of the Tariff Act of 1930, 46 Stat. 709, as renumbered 
by the Customs Simplification Act of 1956, 70 Stat. 943, T.D. 54165. 
That section reads : 

(f) Cost of production.—For the purpose of this title the cost 
of production of imported merchandise shall be the sum of— __ 

(1) The cost of materials of, and of fabrication, manipulation, 
or other process employed in manufacturing or producing such or 
similar merchandise, at a time preceding the date of exportation 
of the particular merchandise under consideration which would 
ordinarily permit the manufacture or production of the particu- 
lar merchandise under consideration in the usual course of 
business ; 

(2) The usual general expenses (not less than 10 percentum of 
such cost) in the case of such or similar merchandise; 

(3) The cost of all containers and coverings of whatever nature, 
and all other costs, charges, and expenses incident to placing the 
particular merchandise under consideration in condition, packed 
ready for shipment to the United States; and 

(4) An addition for profit (not less than 8 per centum of the sum 
of the amounts found under paragraphs (1) and (2) of this sub- 
division) equal to the profit which ordinarily is added, in the case 
of merchandise of the same general character as the particular 
merchandise under consideration, by manufacturers or producers 
in the country of manufacture or production who are engaged in 
the ems or manufacture of merchandise of the same class 
or kind. 


The record includes testimony of six witnesses for appellee and a 
number of documentary exhibits setting out figures, originating with 
appellee, constituting a breakdown of items of expenses incurred in 
producing the vehicles during the pertinent time period. There is no 
dispute as to the actual figures or amounts of the cost items but the is- 
sue lies primarily in whether (1) expenses relating to vehicles made for 
home consumption, or (2) expenses relating to vehicles made for ex- 
port to the United States, should be used in calculating statutory cost 
of production. The parties stipulated that more cars were exported by 
Studebaker of Canada to the United States “during 1964 and the pe- 
riod involved in these proceedings” than were sold by Studebaker of 
Canada in the Canadian home market. 
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The trial court summarized the actions of the appraiser as to the basic 
automobiles as follows: (a) he calculated, for purposes of paragraph 
(1) of section 402a(f), the costs of labor, material, manufacturing 
overhead, tooling and engineering covering the manufacturer’s export 
operations; (b) he calculated, for purposes of paragraph (2) of the 
section, the costs of warranty, selling, advertising, and administrative 
expenses covering the manufacturer’s home market operations, and (c) 
he calculated, for purposes of paragraph (4) of the section, the actual 
profit realized by the manufacturer in its home market operations, ex- 
cept that where the amount fell below the statutory minimum of 8%, 
he added that minimum. Nothing was added pursuant to paragraph 
(3) of section 402a(f) because there was no packing involved. 

The appraised value of the optional equipment was determined on 
the basis of the manufacturer’s selling prices to Canadian franchise 
dealers. Where such prices did not reflect the minimum statutory 
profit, such minimum profit was included. 

The trial court rejected the importer’s appeal to reappraisement and 
found the cost of production values to be the appraised values. It agreed 
with only one of several objections of the importer—that manufactur- 
ing overhead constituted a part of general expenses of paragraph (2) 
of the statute rather than of paragraph (1). However, this in itself 
made no difference in the total appraised value. 

On appeal, the First Division found the appraisement in error in all 
respects charged by the appellee here. It first agreed with the trial 
court that the manufacturing overhead properly belonged in para- 
graph (2) of the statute. It held that “warranty,” “selling expense” 
and “advertising expense” were improperly included in the appraise- 
ment, agreeing with appellee’s contention that the evidence showed 
that warranty expense was not borne by the manufacturer but was 
assumed by the importer, and that the manufacturer had no selling 
or advertising expense on the cars exported to the United States. The 
proper administration cost to be included in general expenses was 
held to be that incurred in connection with the exported vehicles, as 
claimed, instead of with vehicles sold in the home market, as assessed. 
The First Division further held that the appraisement was incorrect 
in basing the “addition for profit” of paragraph (4) on the profit 
realized in the Canadian market. The court was of the opinion that 
profit should instead be based on the difference between the “U.S. ex- 
port cost” asserted by appellee and the invoice price of each car. 

As to the optional equipment, appellee contended that the statutory 
cost of production was the net cost of materials only, because no addi- 
tional Jabor costs were incurred as a result of the installation of the 
optional equipment. The First Division agreed with the appellee. 
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The only dispute relating to paragraph (1) of section 402a(f) is 
whether “manufacturing overhead” was improperly included as part 
of the cost of materials, fabrication, manipulation, etc. in the appraised 
value or should be included instead under usual general expenses of 
paragraph (2) as held in both decisions below. The record shows that 
the “manufacturing overhead” had been calculated to include “utility 
expenses, insurance, taxes, depreciation of equipment, supervision, re- 
pairs and maintenance, [and] miscellaneous items.” Appellee argues 
that these expenses are more naturally attributable to general output 
than to unit cost and thus are more properly part of general expenses 
than of paragraph (1) costs. It relies particularly on the definition of 
“overhead” for accounting purposes as “general charges or expenses, 
collectively, in any business which cannot be charged up as belonging 
exclusively to any particular part of the work or product” of which 
“taxes, insurance, lighting” are specified as examples.* 

We find no error of law in the holding below regarding “manu- 
facturing overhead” and will not disturb it. Appellant cites works on 
accounting practice as indicating that the item was properly treated 
in the assessment. But even if it be assumed that those works are 
properly before us, it would clearly be beyond the proper scope of our 
review to weigh the conflicting evidence. See United States v. North 
American Asbestos Corp., 48 CCPA 153, 155, C.A.D. 783 (1961). 

As to the other items of general expenses of paragraph (2), the 
findings of the First Division that Studebaker of Canada did not in- 
cur any warranty costs on the imported automobiles and that the 
selling and advertising costs reflected in the appraisement applied 
only to the home market are clearly supported by the record. The 
question to be decided was regarded by the First Division to be 
“whether, under * * * [section 402a(f)], the proper dutiable value is 
the cost of producing the merchandise exported to the United States, 
plus the overhead or profit on the exported merchandise, rather than 
cost of producing ‘such or similar merchandise’ for home consump- 
tion.” The court’s conclusion that warranty, selling and advertising 
costs were not properly included in the appraisement was the result 
of its answering that question in the affirmative. 

As pointed out by the First Division, the trial court seems to have 
predicated its determination that the expenses associated with the 
merchandise for home consumption should apply largely on the view 
that “it [was not] unreasonable for an appraising officer to question, 


® Webster’s New International Dictionary, 2d Edition, Unabridged (1959). 
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as to costs, the bona fides of invoice prices for merchandise passing 
between the subsidiaries” of the same parent company. It cited John 
V. Carr & Son, Inc. v. United States, 52 CCPA 62, C.A.D. 860 (1965), 
as authority for questioning a cost accounting system which “does 
not ‘choose’ to allocate to export operations a fair proportion of over- 
head expenses relating to cost of production which are reasonably and 
normally chargeable to export operations.” 

The First Division, on the other hand, found nothing in the record 
to overcome what it regarded as adequate evidence that the present 
transactions represented actual sales. It further found the Carr case 
not applicable, noting that it applied to different facts, concerned 
“constructed value” as defined by section 402(d) of the Tariff Act 
of 1930 as amended by the Customs Simplification Act of 1956, supra, 
(the “new” law applying to articles not on the Final List) rather than 
“cost of production,” and involved section 402(g) of the “new” law, 
which provides for disregarding sales between related persons under 
specified circumstances. 

We find no error in the determination of the First Division that 
the warranty, selling and advertising expenses should not be included 
in the value of the present merchandise. In the first place, its treat- 
ment of the transactions as bona fide sales finds support in the record, 
there being unrefuted testimony of the President of Studebaker of 
Canada to that effect. 

As to the exclusion of the expenses in question from calculations 
under paragraph (2) of section 402a(f), the introduction to the sec- 
tion appropriately states that what is defined in the section is “the 
cost of production of the imported merchandise.” (Emphasis added.) 
Also, as pointed out by appellee, both the Ways and Means Committee 
of the House of Representatives and the Finance Committee of the 
Senate, referring to the cost of production provisions of the Tariff 
Act of 1930, stated : 


“Cost of production” is the cost of producing the imported 
article abroad, with an addition for profit. [H. Rep. No. 7, 71st 
Cong., Ist Sess., on H.R. 2667, at page 167 (May 9, 1929); S. 
tep. No. 37, 71st Cong., 1st Sess., on H.R. 2667, at page 69 (Sept. 4, 
1929) , Emphasis added. | 


While the specific issue here is one of first impression, prior deci- 
sions reveal interpretation of the cost of production statute to avoid 
the inclusion of costs or expenses that are not attributable to the 
exported merchandise. In United States v. Alfred Dunhill of Lon- 
don, Inc., 32 CCPA 187, C.A.D. 305 (1945) a British “purchase tax” 
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that was payable only when the goods were sold in England for home 
consumption was held not to be part of the “usual general expenses” 
under the “cost of production” statute. In Stockheimer and Harder v. 
United States, 58 Cust. Ct. 801, A.R.D. 218 (1967), a French social 
security tax which was rebated to the manufacturer on goods that were 
exported was held not to be a proper component of the usual general 
expenses entering into cost of production. See also Gehrig Hoban and 
Co. v. United States, 57 Cust. Ct. 727, A.R.D. 210 (1966). 

Of some additional significance is the provision for “constructed 
value” which effectively replaces “cost of production” in the new 
law applicable to merchandise not on the Final List.‘ Congress there 
specified that the amount for general expenses and profit be equal 
to that reflected in “sales of merchandise * * *, for shipment to the 
United States.” Emphasis added. 

These same principles that require exclusion of the warranty, sales 
and advertising expenses from the general expenses for the imported 
automobiles apply to administrative expenses. We therefore find 
that the First Division did not err in holding that the administrative 
expenses applicable here are those from “U.S. export cost” figures in 
the record rather than from “home market cost” figures. 

Turning to the matter of the profit which ordinarily is added under 
paragraph (4) of the statute, it is undisputed that appellee has dem- 
onstrated that it was unable to obtain information on the profit added 
by other manufacturers of automobiles in Canada. Our previous de- 
termination that the transactions here must be considered actual sales, 
leaves the question whether the “profit which ordinarily is added” is 
(1) the profit made by Studebaker of Canada in the home market 
or (2) that made on the cars imported to the United States. The 
First Division found this question resolved by United States v. Inter- 
national Expediters, Inc., 40 CCPA 148, C.A.D. 511 (1953). There 
the merchandise, artist’s colors in tubes, was sold to wholesalers at a 
discount of 40 percent and to retailers at a discount of 33 1/3 per- 
cent, resulting in two different profit figures. The court ruled that 
the profit on sales to wholesalers constituted the profit ordinarily 
added under the statute because such sales were shown to involve the 
major quantity of the merchandise sold. On the basis of the stipula- 
tion that more cars were exported by Studebaker of Canada than were 
sold in the home market during the relevant period, the First Division 
ruled that the profit made on the exported cars applied here. 


* Section 402(d) of the Tariff Act of 1930 as amended by the Customs Simplification Act 
of 1956, T.D. 54165. 
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Appellant urges that /nternational Expediters is not “directly ap- 
plicable” here, asserting that sales to SASCO “at greatly depressed 
prices” do not form a realistic basis for determining the profit ordi- 
narily added. However, our conclusion that the First Division did 
not err in finding that actual, bona fide sales to SASCO were involved 
under the applicable law leaves any contention of significant factual 
difference to /nternational Expediters without substance. Hence no 
error of law is seen in the First Division’s determination regarding the 
calculation of profit. 

The First Division held that “uncontroverted evidence of appel- 
lant establishes that the cost of production of the optional equipment 
is the cost of materials only.” Appellee’s position is that “unrefuted 
testimony of appellee’s witness Donald * * * constitutes substantial 
evidence to support * * * [that] finding * * *.” Donald an_ ac- 
countant, expressed the opinion that “cost of production for optional 
equipment is the material cost only,” giving the following reason : 

Because the other elements of cost, the labor and the overhead 
which you might normally associate with additional equipment, 
have been absorbed in the base cost of the car, consequently, there 
is only the material cost left. 


That reasoning, in effect, only advanced another opinion or con- 
clusion to support the first. Cost of labor is a component of statutory 


cost of production under item (1) of section 402a(f) and there is no 
substantial evidence to establish that cost as a matter of fact with 
regard to the optional equipment. 

Appellee did urge at the trial that there is no additional labor cost 
in installing optional equipment, arguing that “[i]t doesn’t cost them 
any more in labor to put in an automatic transmission than it does a 
standard transmission.” Not only does argument not take the place 
of evidence, but the fact that the optional equipment here includes 
items installed by the manufacturer, such as radios, side-view mirrors 
and undercoatings, which do not replace other equipment, leaves the 
plausibility of the argument in serious doubt. Clearly, the presumption 
of correctness of the appraised values for the optional equipment has 
not been overcome, and the First Division erred in ruling to the 
contrary. 

The decision and judgment of the Customs Court is affirmed as to 
the basic automobiles and is reversed as to the optional equipment. The 
appeal is remanded to the Customs Court for further proceedings 
consistent with this opinion. 
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[Oral argument October 4, 1972 by Mr. O’Kelly and Mr. Henry] 


Before MARKEY, Chief Judge, Ricu, ALMOND, BALDWIN, and LANE, Associate 
Judges. 


Lane, Judge. 

This is an appeal from the decision and judgment of the Second 
Division of the Customs Court, Appellate Term, 65 Cust. Ct. 830, 
A.R.D. 280 (1970), affirming the judgment of a single judge, 63 Cust. 
Ct. 594, R.D. 11681 (1969), sustaining the appraised values of certain 
unfinished condensers, or capacitors, of mica, imported from Japan 
in 1958. We aflirm. 

Appellant is the customs broker of Intercontinental Industries Inc. 
(hereafter Intercontinental), an importer of electronic components 
and related goods. The merchandise involved in this appeal consists of 
unfinished mica condensers and is sold to manufacturers of finished 
condensers who fashion a casing or apply an outside coating to finish 
the unfinished condensers. Finished condensers are used in radio and 
television equipment as well as computers. 

The parties agree that the proper basis of appraisement for the 
imported unfinished mica condensers is United States value, which, 
under the statutory scheme of the Tariff Act of 1930, as amended 
in the Customs Simplification Act of 1956, is resorted to in the absence 
of foreign or export value. United States value is defined in relevant 
part in § 402(c) of the Tariff Act of 1930, as amended, as: 


[T]he price, at the time of exportation to the United States of 
the merchandise undergoing appraisement, at which such or 
similar merchandise is freely sold or, in the absence of sales, 
offered for sale in the principal market of the United States for 
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domestic consumption, packed ready for delivery, in the usual 
wholesale quantities and in the ordinary course of trade, with 
allowances made for— 

(1) any commission usually paid or agreed to be paid, or the 
addition for profit and general expenses usually made, in con- 
nection with sales in such market of imported merchandise of the 
same class or kind as the merchandise undergoing appraisement ; 

(2) the usual costs of transportation and insurance and other 
usual expenses incurred with respect to such or similar merchan- 
dise from the place of shipment to the place of delivery, not 
including any expense provided for in subdivision (1); and 

(3) the ordinary customs duties and other Federal taxes cur- 
rently payable on such or similar merchandise by reason of its 
importation, and any Federal excise taxes on, or measured by 
the value of, such or similar merchandise, for which vendors at 
wholesale in the United States are ordinarily liable. 

The appraiser held the value of the importations to be invoice price 
plus 13 percent. The importer claimed that invoice price is the proper 
value. The dispute centers about the allowance for profit and general 
expenses “usually made * * * in connection with sales in such market 
of imported merchandise of the same class or kind as the merchandise 
undergoing appraisement * * *.” See § 402(c) (1), supra. 

At the trial of this case, appellant offered evidence to the effect 
that Intercontinental is the only importer and seller of unfinished 
mica condensers in this country. It argued below, and argues here, 
that as a result, there were no sales of “imported merchandise of the 
same class or kind as the merchandise undergoing appraisement” other 
than sales of the imported goods themselves. Appellant concluded 
that the importer’s own general expenses and profits with respect 
to the sale of the imported unfinished mica condensers are those that 
must be deducted from gross selling price, along with the other 
allowable items, to arrive at United States value under the terms 
of the statute. 

Appellant arrived at a figure which it contended represented the 
aggregate of general expenses and profits for these importations. 
The method of computation used is set forth in appellant’s Exhibits 
6 and 7, reproduced in the opinion below of the single judge, 63 Cust. 
Ct. at 599. In essence, appellant took the gross selling price of each 
condenser and deducted invoice price, transportation charges, insur- 
ance, bank commission, and customs duty to yield a figure labelled 
“sross markup” which appellant contends represents the sum of 
general expenses and profit. The items deducted, except for invoice 
price, are those for which allowances are permitted under the statute. 

491-244-734 
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It is apparent that under this method of computation, the selling price 
less the sum of the various deductible items equals the invoice price— 
appellant’s claimed value. 

The customs examiner who made the advisory return of value in 
this case, which was adopted by the appraiser, testified at trial. He 
stated that to the best of his recollection the determination of value 
was based on appellant’s sales of unfinished mica condensers as well 
as sales of other products. 

The single judge held that appellant had failed to prove the actual 
general expenses and actual profits incurred in sales of the involved 
merchandise as opposed to sales of other products. 

The Appellate Term neither approved nor disapproved the rationale 
of the single judge. It found the evidence insufficient to establish 
that the imported condensers are not of the “same class or kind” as 
unfinished condensers of other materials or finished condensers of 
mica. The Appellate Term therefore affirmed the judgment of the 
trial court. 

Opinion 


We do not agree with the approach taken by the Appellate Term. 
Appellant has proved, without contradiction, that the importer was, 
at the relevant time, the sole importer of unfinished mica condenser 
sections. That establishes, prima facie, that there is no other merchan- 
dise of the “same class or kind.” Had the Government sought to assert 
that other goods are of the same class or kind, it could have presented 
some evidence to that effect. Appellant could not have been expected 
to anticipate any reliance upon unfinished condenser sections of mate- 
rials other than mica and finished mica condensers as merchandise 
of the “same class or kind” as unfinished mica condensers. 

In any event, the conclusions of the Appellate Term are purely 
speculative and without any support in the record. We have found no 
evidence that there was even in existence an industry involved in the 
sale of unfinished condensers of materials other than mica. As for 
finished mica condensers, the evidence of record points to marked 
differences over unfinished mica condensers, and there appears to be 
no evidence tending to support a contention that they are of the 
same class or kind as unfinished mica condensers. 

The reasoning of the trial court, on the other hand, is sound on 
the facts of this case, and it is on that basis that we affirm the judg- 
ment below. Starting with the premise that there is no other mer- 
chandise of the “same class or kind” as unfinished mica condenser 
sections for the reasons stated above, it follows that United States 
value in this case would be based on the present importer’s own 
general expenses incurred, and profit added, in connection with sales 
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of the imported goods. See United States v. Jovita Perez, 36 CCPA 
114, 118-19, C.A.D. 407 (1949) ; English Electric Export & Trading 
Co. v. United States, 53 CCPA 84, 88, C.A.D. 881 (1966). The ques- 
tion determinative of this appeal is whether appellant’s method of 
computing markup leads to the expenses and profit related to the 
imported merchandise. We agree with the single judge that it does 
not. 

Hill Brown Corp. v. United States, 54 CCPA 99, C.A.D. 917 (1967), 
also involved the propriety of a method of assessing general expenses 
and profit. The appellant was engaged in three distinct business oper- 
ations, one of which was the importation of the merchandise there 
in suit. The general expenses incurred in sales of the imported mer- 
chandise were calculated by computing the overall general expenses 
of the three operations and multiplying that total by the proportion 
of sales of the imported goods to total sales of all goods. This court 
held that method of computation to be insufficient since it had not 
been shown that it was reasonable to assume that general expenses 
incurred in the sale of the imported item bore the same relation to 
total general expenses as sales of the item bore to total sales. 

In the present case, it appears that Intercontinental sells a variety 
of goods. There is no indication that in fixing the markup for the 
unfinished mica condensers the importer isolated and included only 
the general expenses, and, similarly, profit, attributable to the sale of 
this class of goods. Rather, the president of Intercontinental testified 
that: 


We constructed the formula [for markup] on the basis of mica 
sections in terms of total sales and based on the total operating 
expenses of the company and total sales of our operation, pro 
rated in terms of sales of mica sections. 


This is precisely the procedure found wanting in Hil7 Brown, and, like 
the record in Hill Brown, the present record fails to establish any 
correlation between relative sales and relative expenses. 

At the trial of this cause, appellant strenuously sought to avoid being 
faced with this type of analysis. It was argued that a different theory 
was being pursued. Specifically, appellant urged below, and asserts 
here, that under the authority of Philipp Wirth v. United States, 23 
CCPA 283 (1936), general expenses and profit need not be separately 
proved and that the method of showing the markup, which presents a 
lump sum of general expenses and profit, is therefore entirely proper. 

Philipp Wirth involved cost of production which, under the appli- 
cable tariff statute, was the sum of (1) cost of materials and fabrica- 
tion, (2) usual general expenses, (8) cost of packing, and (4) profit. 
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The importers had presented evidence of item (1) in the form of a 
lump sum of cost of materials and cost of fabrication. The Customs 
Court found it insufficient. This court held that, as a matter of statu- 
tory construction, only items (1), (2), (3) and (4) had to be sepa- 
rately proved. Within an item, such as (1), the various elements could 
be proved as a lump sum. In reversing and remanding, this court 
stated : 


The appellate division determined this matter solely upon the 
theory that the statute requires the breaking down, or further 
itemization, of the information covered by said subparagraph (1). 
It did not consider the evidence offered on cost of production. This 
was, in our opinion, error. The evidence should have been consid- 
ered. What it did, or did not, disclose, and the weight to be given 
to it, are matters committed to the jurisdiction of the court below, 
and are not within the jurisdiction of this court. [*] 


Appellant reasons that, by analogy to the Philipp Wirth holding, 
general expenses and profit under the provision for United States value 
need not be separately proved. The argument goes as follows: 


Both the Second Division and the trial judge agreed in princi- 
ple that section 402(c) (1) does not require separ ate itemization of 
profit and general expenses. The trial judge, however, applied the 
principle in a manner that would make it meaningless. He held 
that the importer was required to, in effect, bi eakdown [sic] the 
markup and to demonstrate the elements of general expense and 
profit contained in the markup figure * * * This would com- 
pletely vitiate the sense of the [holding] | in * * * Philipp 
Wirth * * * for it necessarily requires the importer to separately 
itemize general expenses and profit in order to demonstrate that 
all proper elements have been included. 


The “sense of the holding” in Philipp Wirth, carried by analogy to 
the United States value, would simply be that general expenses and 
profit need not be proved separately, 7f they can be proved as a sum. 
Appellant has no¢ proved that the asserted markup is the sum of gen- 
eral expenses incurred in the sale of unfinished mica condensers and 
profit added in connection with the sale of unfinished mica condensers. 
As is clear from the portion of the Philipp Wirth opinion reproduced 
above, the court did not hold that any evidence of the sum of the fac- 
tors set forth in subparagraph (1) would be sufficient. The evaluation 
of the particular evidence in the case was left to the Customs Court. 

By the argument presented to this court, appellant seeks to accom- 
plish indirectly what Hill Brown plainly holds cannot be done di- 
rectly. The argument seeks to elevate a principle of construction deal- 


123 CCPA at 287-88, 
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ing with the form of the proof above the statutorily required substance 
of the proof. It is apparent that the contention must fail where, as 
here, the evidence, although presented in theoretically acceptable form, 
is substantively insufficient. 

The decision and judgment of the Customs Court is affirmed. 


(C.A.D. 1081) 


Cantaloupes—Melons, other—TSUS Incorporation of record 
disregarded 


Untrep Purveyors, Inc. v. Tur Unirep States No. 5461 


United States Court of Customs and Patent Appeals, December 29, 
1972 
Appeal from United States Customs Court, C.D. 4139 

[Reversed. ] 

Eugene C. Heimen, (Heiman and Crary), William D. Stokes, attorneys, of 
record, for appellant. 

L. Patrick Gray, IIT, Assistant Attorney General, Andrew P. Vance, Chief Cus- 
toms Section, James Caffentzis for the United States. 


[Appellant submits on brief ; oral argument October 2, 1972 by Mr. Caffentzis] 


Before MARKEY, Chief Judge, Rich, ALMOND, BALDWIN, and LANE, Associate 
Judges. 


Ricu, Judge. 

This appeal is from the judgment of the United States Customs 
Court, Third Division, 65 Cust. Ct. 566, C.D. 4139 (1970), overruling 
appellant’s consolidated protests against the classification of certain 
melons imported from El Salvador between January 22 and March 25 
of 1964. We reverse. 

Appellant claims that the “Honey Rock” melons imported were 
not properly classified as “cantaloupes” under TSUS item 148.15, but 
rather should be classifiable as “other melons” under TSUS item 148.25 
which carries a lower duty. 

The applicable statutory sections, in pertinent part, are: 

Tariff Schedules of the United States: 


Schedule 1, Part 9, Subpart B: 


* 
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Melons, fresh, or prepared or preserved : 


Fresh: 
Cantaloupes: 

If entered during the period 
from August 1 to Septem- 
ber 15, inclusive, in any 
year * * * 


* % * * 5 a 
If entered at any other time___ 35% ad val. 
Other melons: 
If entered during the period 
from December 1, in any 
year, to the following May 31, 
inclusive 17.5% ad val. 


The Customs Court refused to consider as evidence the record in 
a prior case, United Purveyors, Inc. v. United States, 61 Cust. Ct. 9, 
C.D. 3508 (1968), which record the court found appellant had moved 
to incorporate without having given appellee the notice required by 
Customs Court Rule 20. With consideration thus limited to the evi- 
dence of record, the Customs Court found appellant to have failed 
to prove error in the collector’s presumptively correct classification of 
the melons as “cantaloupes.”” The Customs Court said : 


The importer’s case rests solely upon two things: The testimony 
of a witness whose experience, knowledge and familiarity wit 
the characteristics of, and the trade and commerce in, cantaloupes 
and other melons are unknown factors; and a melon (or photo- 
graph thereof) taken from the end of the current (1970) crop 
which happened to be, as plaintiff’s [appellant’s] counsel candidly 
stated “the best available object.” 


The court assumed the first factor, the qualifications of the witness, 
but found “The assertion that exhibit 1 is a valid representative sample 
of merchandise imported some six years earlier is totally unsupported 
by any other evidence of record.” 

We have considered the record in detail and find appellant’s witness 
Susskind amply qualified for the purposes for which his testimony is 
introduced and find the “end of the season melon” sample to adequately 
represent the nature of the imported melons, on which basis we 
reverse. 

The Qualifications of the Witness 





The witness Susskind was secretary-treasurer of the importer, 
United Purveyors, during the period of the importation of the melons 
under these protests. He was “in charge of the distribution of pro- 
duce,” and responsible for sales of the imported produce from foreign 
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countries which was imported into the United States for national 
distribution. His testimony, in the main, deals with the purchase, im- 
portation, inspection, and sale of the melons allegedly involved in 
these protests and a description and comparison of the physical differ- 
ences between the sample “Honey Rock” melon, in evidence as exhibit 
1, and cantaloupes. We find his position and responsibilities in United 
Purveyors, Inc., which is supported by uncontroverted statements in 
the record, to render him amply qualified for the first task and more 
than qualified for the second which uses his knowledge of produce as 
a basis but generally relates to a description of that which his senses 
perceive from the sample melon which was before him. 

The opinion of the Customs Court is to the effect that the record also 
does not establish that the melon in evidence at trial, and in evidence 
before us as a photograph, exhibit 1, was a valid representative sample 
of the merchandise imported some six years earlier. We disagree. There 
is sufficient testimony of the witness Susskind, uncontroverted by any 
evidence of record, to establish a prima facie case that the sample melon 
represents the imported melons. i 

Basically, appellee asserts two reasons why exhibit 1 is not a repre- 
sentative sample of the imported melons. The first apparently resides 
in the witness’s characterization of the exhibit as an “end of the season 
melon” and is explained by the following paragraph in appellee’s 
brief: 

To illustrate this point, appellee notes that the witness Suss- 
kind stated that Plaintiff’s Exhibit 1 was an “end of the season” 
melon (R. 17), which came from the “last shipment of the sea- 
son” (R. 17), approximately two to three weeks prior to trial 
(R. 17, 21). Since trial was held on March 3rd (R. 14), the last 
shipment of these melons occurred sometime between Febru- 
ary 10th and February 17th. Yet the involved merchandise was 
not described as the last shipment of the season, and arrived in 
the United States as late as March 27th. Appellant offered no 
proof to overcome this glaring defect in its claim that Plaintiff's 
Exhibit 1 was representative of the imported merchandise. 


The gist of this arguinent is that the merchandise under the original 
protests should also have been described as “end of the season” melons 
because the calendar dates suggest that these melons were grown 
about the same time of year as the sample melon so described. While 
the imported melons may have also been grown late in the season, we 
do not find this to be a glaring defect which appellant must overcome 
by proof. While appellee correctly notes that the imported melons 


as 


“arrived in the United States as late as March 27th,” it fails to rec- 
ognize that the melons also arrived in this country as early as Jan- 
uary 22nd, the earliest date of entry of the melons under the con- 
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solidated protests here. The period of time over which these 
importations took place does not support appellee’s contention that 
the imported melons must, or should, have also been described as “end 
of the season” produce. 

The second reason given by appellee why exhibit 1 is not a repre- 
sentative sample of the melons imported is an alleged failure of the 
testimony of Mr. Susskind to prove that he specifically examined 
the merchandise which was imported when he testified that exhibit 1 
“has the same appearance as the melons as are involved in this case.” 
Appellee alleges: 

Not only did the witness admit that he could not relate any 
examination to the specific merchandise at bar (R. 25, 31), but 
he also admitted that he did not know whether he was at work 
during any specific date in 1964 (the revelant period herein) (R. 
26). 

While we note that the witness Susskind admitted upon cross- 
examination that he did not “remember the actual examination of the 
involved merchandise,” we note that no evidence has been introduced to 
controvert witness Susskind’s specific testimony that he brought with 
him to the trial the melon identified as exhibit 1 “which has the same 
appearance as the melons as are involved in this case,” or his testi- 
mony that he did “personally see the melons which were imported 
* * * Following are portions of Mr. Susskind’s testimony showing 
the nature of his job and experience with the importer and including 
the portions of testimony relied upon by appellee to show his inability 
to remember examination of the merchandise under protest: 


Q. Did you bring with you a melon which has the same appear- 
ance as the melons as are involved in this case? A. Yes. 

* * * * * * # 

Q. You have handed me a melon, did you personally see the 
melons which were imported from El Salvador, which are under 
calendar numbers 105 through 117? A. Yes, I did. 

Q. Mr. Susskind, you said that you personally saw the involved 
merchandise? A. That is correct. 

(. * * * Have you seen the entry papers of the involved mer- 
chandise? A. I don’t recall seeing the entry papers. 

QQ. Would you tell the Court where and when you saw the in- 
volved merchandise? A. When it was delivered from the airport 
in which it arrived—at the airport in Miami to our warehouse 
at 12th Avenue and 21st Street. 

Q. Will you tell the Court when this was? A. Over a period 
of time, whenever the shipment arrived. 
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. How many shipments arrived at your warehouse in the 
course of a year, Mr. Susskind ? A. It runs into thousands, 

Q. Do you inspect every crate? A. Only the ones for which the 
sale of which I am responsible. 

Q. What is your position at United Purveyors? A. At the pres- 
ent time I am retired. 

Q. In 1964 and 1965 what was your position at United Purvey- 

ors? A. I was secretary-treasurer of the company, in charge of the 
distribution of produce. 

Q. Which sales were you responsible for? A. Produce. 

Q. Were you res onsible for sales of imported merchandise 
from foreign countries? A. Produce only. 

Q. Will you explain to the Court what produce? A. Fruits and 
vegetables. 

Q. You are responsible for all fruits and vegetables? A. Only 
those that were imported for national distribution. 

How many shipments of this did vou have in 1964 and 654 
A. T couldn’t recall. IT would say it might be in the vicinity of 100. 

Q. Do you personally inspect every shipment? A. I inspect 
samples of every shipment, yes, the ones that I am responsible 
for for sale. IT did, I was responsible for; now I am not. 

Q. Do you recall January 22, 1964, as a date in which a shipment 
arrived at your warehouse ? A. I couldn't specify to that, no. 

Q. Could you specify that you examined some samples on that 
date? A. If they were Honey Rock melons, I did. 

Q. Do you have an actual recollection of examining these, or do 
you just know that you should have? A. I know that I must have. 
IT don’t reeall exactly that date and the melons that arrived that 
date. 

Q. Do you recollect any actual sampling? A. It wasn’t a matter 
of sampling. I inspected it because I know what I had for sale. 

Q. Did you inspect every shipment? A. T inspected samples of 
every shipment that arrived. 

* * cg * % a * 


Q. From when it arrives at your warehouse what happens to the 
merchandise then? A. If it is this type of merchandise, after in- 
spection it goes in the refrigerated area. 

Q. If you are not there w sho makes the i inspections? A. Tt would 
go into the refrigerated area, and be held until T got there, until I 
could make the inspection. 


% * 


* 


Q.W ere you at work on a 29,1964? AL] Nellis t answer 


that. 
How about January 28, 1964? A. T couldn’t answer that. 
0. How about February 8, 1964? A. T couldn’t answer to any 
specific date back in 1964. 
Q. And you say you cannot specifically remember any single 
examination of the involved merchandise. A. That is correct. 
* * * * * * * 


491-244—73——_5, 
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Q. Do Pt do all the examination for ripeness? A. Only on the 


merchandise for which I was responsible for retail. 


ut Me 1% a a x as 
Q. Has it ever been your experience that merchandise that you 
were responsible for has gone out of your warehouse without you 
actually examining it for one reason or another? A. No. 
Q. Never? A. No. 
Q. Have you ever been ill for a prolonged period of time? 


Mr. Heiman: I object unless it is limited to the period of 
time in suit. 
Chief Judge Rao: Objection sustained. 
By Mr. Baskin : 
Q. Let’s see if I can clarify one point, then we will excuse you. 
You did state that you don’t remember the actual examination of 
the involved merchandise, is that correct? A. That is correct. 

As noted, despite the fact that he was admittedly responsible for 
the merchandise and it was his experience that such merchandise 
“never” went out of his warehouse without his actually examining it, 
appellee relied for the alleged failure of the witness to identify exhibit 
1 as a representative sample of the merchandise imported through 
his warehouse on thirteen different entry dates upon the witness's ap- 
parently forthright admission on March 3, 1970, that he “couldn’t 
answer to any specific date back in 1964” whether he was at work on 
that date. We do not think this admission of the fallibility of memory 
defeats appellant’s prima facie showing that this sample melon is 
representative of the shipments. No evidence controverts the witness's 
testimony that he saw the shipments here—shipments which were ad- 
inittedly within his assigned responsibility—or indicates that Mr. 
Susskind was not actually at work on any of the thirteen days when 
the melons entered the warehouse. 

Finally, we note from the record that inspection of these shipments 
was not the only way in which the witness Susskind was able to iden- 
tify the imported melons as “Honey Rocks” with the characteristics 
of exhibit 1. The witness saw these melons in El Salvador on the 
grower’s ranch. When the grower said that he didn’t have the canta- 
loupes originally called for by the importer’s contract, the witness 
representing the importer “flew down there, to the ranch on which he 
grew the melons, and,” as he stated, “there were the Honey Rock * * *.” 
The witness testified that “when I saw he had the Honey Rocks I 
accepted them all on its [my ?] own.” 


No evidence controverts the witness's testimony in this respect and 
accordingly we find that exhibit 1 is prima facie a representative sample 
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of the imported melons. See United Cutlery & Hardware Prods. Co. v. 
United States, 54 Cust. Ct. 486, Abs. No. 69323 (1965). 

The following colloquy with the witness establishes the differences 
between the Honey Rock melon and cantaloupes: 


(). And would you explain to the Judge from the external ap- 
yearance what the difference is between the melon which you have 
in front of you, and sold as Honey Rocks, and the melon as sold 
as cantaloupe? A. Differing from this, the cantaloupe is a pear! 
grey color, and covered with a heavy netting. 

Q. Would you tell the Court the texture of the meat, if any- 
A. The cantaloupe is firm, and Honey Rock is soft, loose and 
watery. 

Q. What is the difference of the texture of the skin? A. The skin 
of the Honey Rock melon is smooth, and the skin of a cantaloupe 
is rough, because of the netting. 

(J. Now, with regard to hardness or tenderness, would you tell 
the Court what you have observed to be the difference between the 
cantaloupe and the Honey Rock melon? A. The Honey Rock melon 
is soft; the cantaloupe is firm and hard skinned. 
as % oo a a Bo oo 

Q. With regard to the usual size of the Honey Rock melon as 
compared to the cantaloupe, would you tell the Court what you 
have observed? A. This is about as small as Honey Rock will 
run. It is as large, or perhaps a little larger than the cantaloupes 
that are on the market. 

In view of this uncontroverted testimony establishing the differences 
between the “Honey Rock” melon and cantaloupes, supported by the 
photograph representing exhibit 1 before this court, we find that the 
imported melons are not “cantaloupes” and are therefore “other 
melons,” entering during the period from December 1, to May 31, 
within the meaning of TSUS item 148.25 and are therefore dutiable 
at the rate of 17.5% ad val. This showing establishes a prima facie 
case which overcomes the presumption of correctness attaching to the 
collector's classification of the merchandise as “cantaloupes.” United 
States vy. Samuel Shapiro & Co.. 18 CCPA 165, T.D. 44374 (1930). 
This conclusion is in accordance with the general principles which 
were formulated with respect to melons designated as “Honey Rocks” 
in United Purveyors, Inc. v. United States, supra. under the predeces- 
sor classification statute, Tariff Act of 1930, as modified by T.D. 51802, 
Paragraph 752. United States v. Masson, 5 Ct. Cust. Appls. 307, 308, 
T.D. 34479 (1914). 

For the foregoing reasons, the judgment of the Customs Court is 
reversed. 
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(C.A.D. 1082) 


SA-40 Multi-Channel analyzers and parts thereof—Scientifie or lab- 
oratory instruments and parts thereof—Articles having an essential 
electrical feature or parts thereof—Trade Agreement 


Packarp Instrument Co, Er Au. v. Tue Unrrep Srates No. 5462 
United States Court of Customs and Patent Appeals, January 4, 1973 
Appeal from United States Customs Court, C.D. 4176 

[ Affirmed. ] 


Barnes, Richardson & Colburn, attorneys of record, for appellants. David O. 
Elliott, of counsel. 

Harlington Wood, Jr., Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, Susan C. Cassell for the United States. 


{Oral argument October 2, 1972 by Mr. David O. Elliott and Mr. Jordan J. Fiske] 


Before Markey, Chief Judge, Rich, ALMOND, BALDWIN, and LANE, Associate 
Judges. 


Markry, Chief Judge. 

This is an appeal from the decision and judgment of the United 
States Customs Court, Second Division 66 Cust. Ct. 101, C. D. 4176 
(1971), overruling eight consolidated protests against the classifica- 
tion of multichannel analyzers and parts thereof as parts of scientific 
and laboratory instruments under modified paragraph 360. We affirm. 

The merchandise consists of SA-40 analyzer units, essential and 
optional internal parts of these units, and external accessories.’ 

In the court below the Government asserted an alternative claim 
for classification of the SA-40 units under paragraph 360 as scientific 
or laboratory instruments, should it be determined that these units 
were complete instruments in themselves. Appellants claimed the 
proper classification for all the merchandise to be articles having as an 
essential feature an electrical element or device, or parts thereof under 
modified paragraph 3538. 


' At the trial it was stipulated that “all of the other merchandise is specially designed 
to go into the SA—40.” 
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The pertinent provisions of the Tariff Act of 1930, as modified by 
T.D. 55615 and T.D. 55816, are: 


Para. 
360 Scientific and laboratory instruments, appa- 
ratus, utensils, and appliances (including 
surveying and mathematical instruments), 
and parts thereof, wholly or in chief value 
of metal, and not plated with gold, silver, 
or platinum, finished or unfinished, not spe- 
cifically provided for: 
* * * 2 i # 
Other (except * * *) 2214% ad val. 
22% on or 
after 7/1/63) 


Para. 

353 Articles having as an essential feature an 
electrical element or device, such as electric 
motors, fans, locomotives, portable tools, 
furnaces, heaters, ovens, ranges, washing 
machines, refrigerators, and signs, all the 
foregoing and parts thereof, finished or 
unfinished, wholly or in chief value of 
metal, and not specifically provided for: 

g mS % 1k 

1214% ad val. 

(1114% on or 
after 7/1/63) 


% ae % co 


Other (except * * * 


Parts, finished or unfinished, wholly or in chief 
value of metal, n.s.p.f., of articles provided 
for in this paragraph: 

* 7 % * * 

Other The rate for 

the article of 
which they 


are part.... 


The Customs Court, finding as a matter of fact that the SA-40 
analyzer is a self-contained unit, held its proper classification to be 
under paragraph 360 as a complete instrument. The presumption that 
the SA-40 was chiefly used for scientific or laboratory purposes was 
concluded to be inherent in the original classification, the court 
reasoning : 





COURT OF CUSTOMS AND PATENT APPEALS 


Since it is presumed from the classification that the articles of 
which the importations were parts are scientific or laboratory in- 
struments, and since it appears from the stipulation of the parties 
that the importations (exclusive of the SA-40 * * *) were dedi- 
cated to use with the SA-40 it follows that plaintiffs had the 
burden of showing that the SA-40 was not a scientific or labora- 
tory instrument. 


The court then overruled the protests on appellants’ failure to sustain 
this burden of proof, saying: 

* * * The record fails to establish that the SA-40 is neither a 
scientific nor a laboratory instrument within the purview of para- 
graph 360. Therefore, we have concluded that the SA+4, and its 
parts are classifiable under paragraph 360 of the Tariff Act of 
1930, as modified, as scientific or laboratory instruments and parts 
thereof. 


Appellants contend that they have discharged their dual burden of 
proof by showing the incorrectness of the official classification as 
“parts” under paragraph 360 and the propriety of the claimed classifi- 
cation under paragraph 353. It is urged that classification as parts of 
scientific or laboratory instruments does not require the subsidiary 
finding that the SA-40 analyzers per se were scientific or laboratory 
instruments. The official classification is said to presume only that the 
SA-40 analyzers operated as part of some greater instrumentation 
chiefly used for scientific or laboratory purposes. Thus the Govern- 
ment would have the burden of proof of chief use to establish the 
alternative claim. 

Had appellants fully carried their dual burden of proof with respect 
to the incorrectness of the original classification and the propriety of 
the claimed classification, we would be constrained to sustain their 
protests. Although the presumption of correctness attaches not only to 
the ultimate conclusion of the collector on the proper classification but 
also to every subsidiary fact necessary to support that conclusion, 
United States v. New York Merchandise Co., Ine.. 58 CCPA 53, 58. 
435 F. 2d 1315, C.A.D. 1004 (1970), the original classification in this 
case does not require the finding that the SA-40 rather than some 
greater instrumentation was chiefly used for scientific or laboratory 
purposes. For the alternative classification, therefore, the burden of 
proof would shift to the Government on the chief use of the SA-40. 

But we are not satisfied that appellants have proven by the required 
preponderance of the evidence that the collector’s classification is in- 
correct. See Technical Tape Corp. v. United States, 55 COPA 38, 
C.A.D. 931 (1968). No evidence has been submitted that the internal 
parts or the external accessories which constituted a significant portion 
of the importations are other than “parts”. In fact it has been stipulated 
that all of these “parts” are “designed to go into [sic] the SA-40.” 
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Nor has it been established that the SA—40 is not a scientific or labora- 
tory instrument, as pointed out by the lower court. The bases for the 
original classification stand intact. 

As for the SA-40 units, despite the lower court’s characterization of 
these analyzers as “self-contained” units, we find no adequate rebuttal 
to the finding inherent in the original classification that these are 
“parts” of some greater instrumentation which is chiefly used for 
scientific or laboratory purposes. As the Customs Court itself pointed 
out, and as substantiated by the trial testimony, the SA—40 “will not 
perform work without an electrical input from some source which will 
give it a varying amplitude pulse.” The evidence establishes that this 
electrical pulse may come from various devices, for example, the 
Coulter counter depicted in Exhibit 1 of the record or the probe for 
sensing gamma radiation included among the imported accessories. 
The SA’-40, therefore, remains a part of a greater instrumentation, 
even though it may be a complete unit in certain respects. It has not 
been refuted that this total working combination is chiefly used for 
scientific or laboratory purposes. 

Accordingly, we find that the presumption of correctness has not 
been overcome and the judgment of the Customs Court overruling 
the protests is affirmed. 


(C.A.D. 1083) 


Plastic food picks and plastic shower curtain hooks—Artificial 
flowers—Articles of wood—Household utensils of steel—Simili- 
tude—Trade agreements 


Stryson Art Propucrs Company v. THe Unirep Srates No. 5465 
United States Court of Customs and Patent Appeals, January 4, 1973 


Appeal from United States Customs Court, C.D. 4118 


(Affirmed. ] 

Rode & Qualey, attorneys of record, for appellant. Ellsworth F. Qualey, of 
counsel. 

Rf. Grey Lewis, Acting Assistant Attorney General, Andrew P. Vance, Chief, 


Customs Section, Joseph I. Liebman, Frederick L. Ikenson, John A. Gussore, 
for the United States. 


{Oral argument October 4, 1972 by Mr. Qualey and Mr. Liebman] 


Before Markey, Chief Judge, Ricu, ALMOND, BALDWIN, and LANE, Associate 
Judges. 

Atmonp, Judge. 

This is an appeal from the decision and judgment of the United 
States Customs Court, First Division,’ overruling two protests against 


165 Cust. Ct. 426, C.D. 4118 (1970). 
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the collector’s classification of the imported merchandise. The two 
protests were consolidated for trial below. 

The merchandise in protest 64/3706 consists of articles of plastic 
referred to throughout the record as “food picks.” In essence, they 
are slender plastic sticks having a plastic flower affixed to one end 
and are used to impale hors d’oeuvres and the like. 

The goods in protest 66/7709 are plastic shower curtain hooks. 
Affixed to the hook is a plastic flower. 

Each type of article was classified under paragraph 1518(a) of 
the Tariff Act of 1930 (hereinafter Act) as articles not specially 
provided for, in chief value of artificial flowers of “other” materials. 
The food picks were classified under paragraph 1518(a) as modified 
by T.D. 53865 as supplemented by T.D. 53877 and dutiable at 35% 
ad valorem. The shower curtain hooks were classified under paragraph 
1518(a) as modified by T.D. 55615 and T.D. 55816 and dutiable at 
31% ad valorem. 

Appellant (plaintiff-importer below), by virtue of the similitude 
provisions of paragraph 1559 of the Act as amended by the Customs 
Simplification Act of 1954, contends that the food picks are classi- 
fiable under paragraph 412 of the Act as modified by T.D. 52373 and 
T.D. 52476 as manufactures of wood dutiable at 16-2/3 percent. 
Similarly, it is contended that the shower curtain hooks are classi- 


fiable by similitude under paragraph 339 of the Act as modified by 
T.D. 54108 as household utensils of steel dutiable at 17 percent or, in 
the alternative, by similitude under paragraph 397 of the Act as 
modified by T.D. 54108 as articles of iron or steel, wholly or partially 
manufactured dutiable at 19 percent ad valorem. 

The statutes involved are, in pertinent part, as follows: 


Classified under: 


Paragraph 1518(a) of the Tariff Act of 1930 
as modified by T.D. 53865, supplemented by T D. 
Dé 3877 (3 

Artificial or ornamental fruits, vegetables, 
grasses, grains, leaves, flowers, stems, or 
parts thereof : 

Composed wholly or in chief value of 
varns, threads, filaments, tinsel wire, 
lame, bullions, metal threads, beads, 
bugles, spangles, or rayon or other 
synthetic textile. * * * 

Composed wholly or in chief value of 
other materials (except feathers) and 
not specially provided for. * * 
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Boas, boutonnieres, wreaths, and all articles 
not specially provided for, composed 
wholly or in chief value of any of the 
fruits, vegetables, grasses, grains, leaves, 
flowers, stems, or parts provided for in 
the preceding item 1518(a) which com- 
ponents are wholly or in chief value of— 

Yarns, threads, filaments, tinsel wire, 
lame, bullions, metal threads, beads, 
bugles, spangles, or rayon or other 
synthetic textile.* * * 
Other materials (not including feath- 
35% ad val. 

Paragraph 1518(a) of the Tariff Act of 1930, 
as modified by T.D. 55615 and T.D. 55816: 

Artificial or ornamental fruits, vegetables, 
grasses, grains, leaves, flowers, stems or 
parts thereof, when composed wholly or 
in chief value of any material other than 
yarns, threads, filaments, tinsel wire, lame, 
vullions, metal threads, beads, bugles, 
spangles, rayon or other synthetic textile, 
feathers, or paper, and not specially pro- 
vided for; and _ boas, boutonnieres, 
wreaths, and all articles not specially 
provided for, composed wholly or in chief 
value of any of the foregoing 3114% ad val. 

Claimed under: 

Paragraph 1559(a), Tariff Act of 1930, as 
amended by the Customs Simplification Act of 
1954: 

(a) Each and every imported article, not 
enumerated in this Act which is similar in 
the use to which it may be applied to any 
article enumerated in this Act as chargeable 
with duty, shall be subject to the same rate 
of duty as the enumerated article which it 
most resembles in the particular before men- 
tioned; and if any non enumerated article 
equally resembles in that particular two or 
more enumerated articles on which different 
rates of duty are chargeable, it shall be 
subject to the rate of duty applicable to 
that one of such two or more articles which 
it most resembles in respect of the materials 
of which it is composed. 


* * ok * * co 


Paragraph 412, Tariff Act of 1930, as modi- 
fied by T.D. 52373 and T.D. 52476: 
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Manufactures of wood or bark, or of which 
wood or bark is the component material 
of chief value, not specially provided for: 

Other 
Paragraph 339, Tariff Act of 1930, as modified 
by T.D. 54108: 

Table, household, kitchen, and hospital uten- 
sils, and hollow or flat ware, not specially 
provided for, whether or not containing 
electrical heating elements as constituent 
parts: 

a & + + * * * 


Not plated with platinum, gold, or silver, 
and not specially provided for, composed 
wholly or in chief value of— 

* % * a * 


Other base metal : 
3% * * 
Other : 
Paragraph 397, Tariff Act of 1930, as modified 
by T.D. 54108: 
Articles or wares not specially provided for, 
whether partly or wholly manufactured : 
a * * * * * * 


Composed wholly or in chief value of 
iron, steel, copper, brass, nickel, pew- 
ter, zinc, aluminum, or other base 
metal (except lead), but not plated 
with platinum, gold, or silver, or 
colored with gold lacquer : 

* x % % * cd * 

Not wholly or in chief value of tin 
plate : 


* oo * a * * 


Other, composed wholly or in chief 
value of iron, steel, brass, bronze, 
zinc, or aluminum 


Miscellaneous: 


Paragraph 1539(b), Tariff Act of 1930, as 
modified by T.D. 54108 : 

Manufactures wholly or in chief value of 
any product described in the preceding 
item 1539(b), or of any other product of 
which any synthetic resin or resin-like 
substance is the chief binding agent 


162, % ad. val. 


21¢ per Ib. and 
17% ad val. 
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The Customs Court agreed with appellant that the classification of 
the goods under paragraph 1518 as artificial flowers was erroneous. 
However, it overruled the protest for the reason that, as a threshold 
matter, appellant was required to prove that the merchandise in 
question was not included within any of the enumerated provisions 
of the Act. Specifically, the court was of the opinion that it was not 
proven that the merchandise was not classifiable pursuant to para- 
graph 1539(b) of the Act as modified. Paragraph 1539(b) relates to 
articles manufactured of a product of which any synthetic resin or 
resin-like substance is the chief binding agent. 

As a further ground for overruling the protest, the court was of 
the opinion that the proof was insufficient to prove classification by 
similitude under paragraphs 412 or 339. The court deemed the claim 
to classification of the shower curtain hooks under paragraph 397 
to have been abandoned as “not having been proven or pursued.” 

Appellant acknowledges the dual burden it bears requiring it to 
disprove the collector’s classification and to establish the correctness 
of the claimed classification. However, it disagrees that the latter 
burden requires that when classification by similitude is claimed, 
it be established that no enumerated classification applies. 

For its part, appellee has not acquiesced in the Customs Court’s deci- 
sion that classification under paragraph 1518(a) was erroneous. The 
gist of appellee's argument is that since the merchandise was classified 
as articles in chief value of artificial flowers rather than artificial 
flowers per se, that classification should be upheld because (1) the col- 
lector is presumed to have correctly determined that the flower portion 
of the merchandise is the component of chief value and (2) there is 
no evidence in the record rebutting this presumption. 

In appellee’s view, the only question that need be considered is 
whether the flower portion of the food picks or curtain hooks have 
the appearance in shape, color, form and aesthetics of flowers with- 
out regard to use of the entire article. Because we affirm the Customs 
Court’s decision on other grounds, we need not consider this argument, 
but note that such an argument was rejected in United States v. Henry 
A. Wess, Inc., 54 CCPA 47, C.A.D. 903 (1967). 

Assuming, but not deciding, that the Customs Court was correct 
in holding that the original classification was erroneous and further 
assuming that it was not its burden to disprove the applicability of 
paragraph 1539(b), appellant still has the burden of establishing the 
correctness of the claimed classification by similitude. 

With regard to the food picks, appellant must establish that classi- 
fication under paragraph 412 was correct. It is not questioned that 
the imported food pick most resembles in composition exhibit 6, a 
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wooden pick having a frill of plastic or like material affixed to one 
end, introduced into evidence below. The Customs Court said, cor- 
rectly we think, that to establish classification by similitude would 
require proving that exhibit 6, if imported, would be properly classi- 
fied under paragraph 412. Paragraph 412 is for manufactures of 
wood or of which wood is the component material of chief value. 

Because exhibit 6 is composed of wood and plastic, the Customs 
Court said that the satisfaction of the requirements of paragraph 
412 would involve proof of the costs to the manufacturer of the 
separate parts of the food picks at the time they are ready to be 
combined into the completed article. United States v. Bacharach, 
18 CCPA 353, T.D. 44612 (1931). The record is devoid of such evi- 
dence and the article itself is not such that an examination of a 
sample makes it evident that the wood is the component material of 
chief value. United States v. Sheldon & Co., 13 Ct. Cust. Appls. 53, 
T.D. 40880 (1925). 

Appellant contends that exhibit 6 should be classifiable under para- 
graph 412 because its “predominant feature * * * is the wood stick 
without which the article would be useless to perform its intended 
purpose * * *” whether or not the wood portion was the component 
of chief value. 

Appellant is correct in its contention that an exception has been 
recognized to the general rule that classification under a tariff pro- 
vision for articles made of a specific material requires the article be 
wholly of the specified material or in chief value thereof. That 
exception exists where the predominant material, though not the ma- 
terial of chief value, nevertheless gives to the article its name, form, 
and shape and determines its character and use. Blumenthal & Co. 
v. United States, 5 Ct. Cust. Appls. 327 T.D. 34529 (1914). 

At first blush, this test might seem to apply here. However, in 
Blumenthal and the other cases cited by appellant,? the exception is 
recognized when the article is referred to co nomine in a pertinent 
paragraph. In Blumenthal (at 330), the court said that classification 
by predominant material would require, in addition to the factors 
listed above, that it “clearly appear that in the common understand- 
ing the eo nomine statutory description included the article under 
consideration without regard to its component material of chief 
value.” 


2 United States v. Altman & Co., 8 Ct. Cust. Appls. 148, T.D. 37272 (1917) : Alltransport, 
Inc. v. United States, 58 Cust. Ct. 98, C.D. 2896 (1967); and Israel Mencha vy. United 
States, 55 Cust. Ct. 494, Abs. 69660 (1965). 
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In the present case, it cannot be said that paragraph 412 is an 
€o0 nomine designation for food picks. We are not inclined to extend 
the exception to paragraph 412 as we are not persuaded it was meant 
to include articles predominantly of wood without regard to the 
component of chief value. Therefore, appellant, having failed to 
prove the component of chief value in the food picks was wood, we 
affirm the Customs Court.® 

With regard to the shower curtain hooks, the court below was of 
the opinion that classification by similitude was not made out under 
paragraph 339, which relates to household utensils of steel, as appellant 
was required to prove (1) that the chief use of the articles throughout 
the United States was as shower curtain hooks and (2) that the locus 
of chief use is in the household rather than in hotels, motels, clubs and 
the like, neither of which in its view has been met. Whether or not the 
Customs Court was correct need not be decided for the reason that ap- 
pellant failed to establish that the article to which the imported hooks 
were compared would itself be properly classified under paragraph 339 
if imported. This article, exhibit 9, was a hook of stamped steel, and 
the only testimony directed to showing its utility is exemplified by the 
following: 


Q. Have you seen articles like Plaintiff’s Exhibits 7, 8, and 9 for 
identification used, Mr. Stier? A. Ihave. 

Q. How have you seen them used? A. As shower curtain hooks, 

Q. Have they any other uses than as shower curtain hooks? A. 
That’s the only use. 


In our view, such testimony falls short of affirmatively establishing 
the chief use of exhibit 9 as being in the household. That testimony is 
also insufficient to establish that an article represented by exhibit 9 
would be properly classifiable under paragraph 397. Therefore, we 
hold that appellant has failed to establish the correctness of the 
claimed classification for the shower curtain hooks. 

Accordingly, the judgment is affirmed. 


Ba.pwIn, J.,and Lang, J., concur in result. 


%The record refers to exhibit 5 in this case as wooden picks. In fact, they are in the 
form of stylized fish having plastic eyes. Therefore, the same problem of showing the 
component material of chief value would be presented had it been attempted to show 
classification by similitude to this article. 
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Protest Decision 


(C.D. 4397) 
Feptro, Inc. v. Untrep States 
On Plaintiff's Motion for Judgment on the Pleadings 


Port of New York, Court No. 66/64780 on reflectors 


[Motion granted.] 
(Dated December 26, 1972) 


Siegel, Mandell & Davidson (Brian 8. Goldstein of counsel) for the plaintiff. 

Harlington Wood, Jr., Assistant Attorney General (Herbert P. Larsen, trial 
attorney), for the defendant. 

Materz, Judge: This case involves the dutiable status of certain 
self-sticking reflectors and giant protector reflectors that were im- 
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ported from Japan via the port of New York. They were assessed duty 
by the government at 20 percent ad valorem under the provisions of 
item 790.55 of the tariff schedules which read as follows: 


790.55 Sheets, strips, tapes, stencils, monograms, 
and other flat shapes or forms, all the fore- 
going articles (except articles provided 
for in item 790.50) which are pressure sen- 
sitive, with or without protective liners, 
and whether or not in rolls ad val. 

Plaintiff claims that this assessment is in error and that the imports 
are properly dutiable at the rate of 17 percent under item 774.60 as 
other articles not specially provided for, of rubber or plastics. 

In its complaint plaintiff alleges that it is the importer of the mer- 
chandise in question; that the liquidated duties on the imported ar- 
ticles have been paid; and that the merchandise consists of self- 
sticking plastic safety reflectors, models #REF-4 and 8, and giant 
protector reflectors, model +SIG-6. The complaint further alleges 
(1) that the plastic safety reflectors exhibit convex reflecting surfaces, 
are curved or rounded, and are characterized by prominences and 
depressions; and (2) that the giant reflectors do not have an adhesive 
coating on one or both surfaces, do not adhere to other surfaces by 
use of an adhesive coating but rather adhere to other surfaces through 
the use of suction mounts. In addition, it is claimed that the reflecting 
surface of the giant reflectors is not “flat” and exhibits a convex reflect- 
ing surface, is curved or rounded, and is characterized by prominences 
and depressions. 

The complaint further alleges that the plastic safety reflectors 
though “pressure sensitive” are excluded from classification under item 
790.55 on the stated grounds that they are not “flat” within the intend- 
ment of that provision, and that they do not come within the common 
meaning of that term as set out in United Mineral & Chemical Corp. v. 
United States, 63 Cust. Ct. 522, C.D. 3946, 307 F. Supp. 347 (1969). 
The giant reflector, it is added, is neither “pressure sensitive” nor “flat” 
within the common meaning of that term. Finally, the complaint al- 
leges that the imports in issue are wholly or in chief value of rubber or 
plastics; that they are not provided for in any other provision save 
item 774.60; and that they are properly classifiable under item 774.60 
at the rate of 17 percent ad valorem as other articles not specially pro- 
vided for, of rubber or plastics. 

In its answer, defendant admits each allegation of the complaint 
and concedes that plaintiff’s claim under item 774.60 should be sus- 
tained and that the decision of the Regional Commissioner of Customs 
should be overruled. 
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‘Against this background, plaintiff has, pursuant to rule 4.9, moved 
for judgment on the pleadings to which defendant has consented. In 
light of these circumstances, the motion for judgment on the pleadings 
is granted. It is therefore ordered that the Regional Commissioner of 
Customs at the port of New York shall reliquidate entry No. 913318— 
which covers merchandise described on the invoices as models REF-4, 
REF-8 and SIG-6—under item 774.60 at the rate of 17 percent ad 
valorem as articles not specially provided for, of rubber or plastics. 
All other claims are overruled. 





Decisions of the United States 


Customs Court 
Customs Rules Decision 
(C.R.D. 72-28) 

H. H. Exper & Co. er au. v. Untrep States 


Memorandum to Accompany Order 


Ports of Los Angeles, San Francisco, Houston, New York, Portland, Oreg., 
Seattle, Court Nos. 68/44610, ete., on stone products 


[Motion granted.] 
(Dated December 26, 1972) 


Glad, Tutile € White (John McDougall of counsel) for the plaintiffs. 
Harlington Wood, Jr., Assistant Attorney General (John V. Henry, trial 
attorney), for the defendant. 


Rao, Judge: In this motion, plaintiffs seek to suspend all the 
cases listed on schedule “A”, attached to the motion, under Selectile 
Co., Ine. v. United States, Court No. 68/48202. 

At the time the motion was made on October 11, 1972, that case 
had not been designated as a test case, although a motion for the pur- 
pose had been filed on September 25, 1972. Defendant’s response to that 
motion was filed on October 10, 1972, requesting that the designation 
of the test case be limited to “Cremo Delicato polished marble, measur- 
ing 10” x 1’0”’ x 3%”’, manufactured by Alberto Bufalini of Carrara, 
Italy, which was classified under item 514.81, TSUS, as other marble 
and articles of marble, not specially provided for, and claimed to be 
classifiable under item 514.65, TSUS, as marble slabs polished in 
whole or in part.” The court, however, by order dated November 14, 
1972, granted plaintiff’s motion designating the Selectile Co. case as a 
test case without such limitation. 

In response to the motion in the instant case, defendant noted that 
a motion had been made to designate Selectile Co., Inc. v. United 
States as a test case and that it had filed its response thereto. It stated 
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further that “plaintiffs’ motion for suspension of these cases is pre- 
mature and the defendant is not required at this juncture to make 
known its position as to whether the enumerated cases are or are 
not suspensible under the Selectile Co. case.” 

Since the Se/ectile Co. case is now a test case, actions involving an 
issue of fact or a question of law which is the same as the issue of fact 
or question of law involved in the test case may be suspended there- 
under. Rule 14.7(a). 

The purpose of the suspension procedure in this court is to fa- 
cilitate the disposition of actions, eliminating the necessity of trying 
the same issue over and over again, and dispensing with the filing of 
complaints and answers in actions which in all likelihood will never 
be tried. 

The complaint in the Selectile Co. case alleges that the merchandise 
consists of marble slabs which have been polished in whole or in part, 
the edges of which have been eased for handling purposes, but have not 
been beveled or rounded or otherwise processed. In the instant motion 
plaintiffs allege that the common issue in all the actions is whether 
the merchandise is more than polished slabs. The issue thus involves 
the extent of the processing of the slabs and its affect on the proper 
classification of the merchandise. The processing may, of course, vary 
from one action to another, but until a test case is tried and decided 
and some guidelines established by the court, it would be time-consum- 
ing and serve no useful purpose to go through each of the more than 
500 cases listed on schedule “A” and determine, if possible, whether 
the same precise issues are involved. Should the test case be decided 
in favor of defendant, the actions in schedule “A” may well be aban- 
doned. Should it be decided in favor of plaintiff, counsel and the court 
may more readily determine whether the merchandise in those actions 
is similar in all material respects to that in the test case and therefore 
controlled by the decision therein. 

Defendant will not be prejudiced by granting suspension since any 
cases not governed by the test case will have to be tried. Meanwhile the 
time of both counsel and the court will be saved by eliminating, or 
postponing until necessary, the preparation and filing of complaints 
and answers. Counsel’s time can be better employed in bringing the 
test case to trial promptly. The court will not look with favor upon 
any inordinate delay in trying that action. 

' Therefore, although the motion herein was premature when made, 
since Selectile Co., Inc. v. United States has now become a test case, 
the court will not deny the motion and require plaintiffs to renew it, 
but, under the circumstances, and to avoid further delay, will grant 
it at this time. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


DecempBer 26, 1972 


Apprat 5457.—United States v. Charberjoy Distributors, Inc.—Star- 
Less Steet Knives—Knives wirn Sraruess Steen Hanptes— 
Knives wirh Rupser or Pirastic Hanpies—Knives, Oruer 
TSUS.—C.D. 4123 and order of January 14, 1971 affirmed Sep- 
tember 21, 1972. C.A.D. 1068. 





Tariff Commission Notices 


Investigations by the United States Tariff Commission 


DEPARTMENT OF THE Treasury, January 11, 1973. 


The appended notices relating to investigations by the United 
States Tariff Commission are published for the information of Cus- 
toms officers and others concerned. 

Vernon D. Acres, 
Commissioner of Customs. 


[337-30] 


CERTAIN WRITING INSTRUMENTS AND NIBS THEREFOR 
Notice of hearing 


Notice is hereby given that on March 6, 1975, the United States 
Tariff Commission will hold a public hearing in connection with 
investigation No. 337-30, regarding alleged unfair methods of com- 
petition and unfair acts in the importation and sale of certain writing 
instruments which are embraced within the claims of U.S. Patent No. 
3,338,216 and nibs for such writing instruments which contribute to 
the practice of the claims of said patent. Notice of institution of the 
investigation was published in the Federal Register of September 21, 
1972 (37 F.R. 19675). 

The hearing will be held on March 6, 19738, at 10:00 a.m., E.S.T., 
in the Hearing Room of the Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C. All parties concerned will be afforded an 
opportunity to be present, to produce evidence, and to be heard con- 
cerning the subject matter of the investigation. Interested parties de- 
siring to appear and give testimony at the hearing should notify the 
Secretary of the Commission in writing at least five days in advance 
of the opening of the hearing. 

By order of the Commission : 

Kennetu R. Mason, 
Secretary. 
Issued January 4, 1978. 


60 
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[(TEA-W-167] 


WORKERS’ PETITION FOR A DETERMINATION UNDER SECTION 301(c)(2) OF THE 
TRADE EXPANSION Act OF 1962 


Notice of investigation 


On the basis of a petition filed under section 301 (a) (2) of the Trade 
Expansion Act of 1962, on behalf of the former workers of the Lewis- 
town, Pennsylvania, plant of the American Viscose Division of the 
FMC Corporation, San Jose, California, the United States Tariff 
Commission, on January 2, 1973, instituted an investigation under 
section 301(c) (2) of the Act to determine whether, as a result in 
major part of concessions granted under trade agreements, articles 
like or directly competitive with viscose rayon yarns wholly of con- 
tinuous fibers (of the types provided for in items 310.01 and 310.02 
of the Tariff Schedules of the United States) produced by said firm 
are being imported into the United States in such increased quanti- 
ties as to cause, or threaten to cause, the unemployment or under- 
employment of a significant number or proportion of the workers 
of such firm or an appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in 
the Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission : 

KENNETH R. Mason, 


Secretary. 
Issued January 4, 1978. 


[TEA-W-168] 


WORKERS’ PETITION FOR A DETERMINATION UNDER SECTION 301(c)(2) OF THE 
TRADE EXPANSION AcT OF 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a) (2) of the Trade 
Expansion Act of 1962, on behalf of the former workers of the Rose- 
Bro Shoe Company, Inc., Boston, Massachusetts, the United States 
Tariff Commission, on January 4, 1973, instituted an investigation 
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under section 301(c) (2) of the Act to determine whether, as a result 
in major part of concessions granted under trade agreements, articles 
like or directly competitive with footwear for women (of the types 
provided for in items 700.43, 700.45, and 700.55 of the Tariff Sched- 
ules of the United States) produced by said firm are being imported 
into the United States in such increased quantities as to cause, or 
threaten to cause, the unemployment or underemployment of a signifi- 
cant number or proportion of the workers of such firm or an appro- 
priate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission: 


Kennetu R. Mason, 


Secretary. 
Issued January 4, 1973. 


[22-30] 


NonFat Dry MILK 
Notice of investigation and date of hearing 


At the request of the President (reproduced herein), the United 
States Tariff Commission, on the 4th day of January 1973, instituted 
an investigation under subsection (d) of section 22 of the Agricul- 
tural Adjustment Act, as amended (7 U.S.C. 624), to determine 
whether 25,000,000 pounds of nonfat dry milk described in item 
115.50 of the Tariff Schedules of the United States (TSUS) may 
be imported into the United States during the period beginning 
December 30, 1972, and ending February 15, 1973, in addition to the 
quota-quantity specified for such article under TSUS item 950.02, 
without rendering or tending to render ineffective, or materially inter- 
fering with, the price support program now conducted by the Depart- 
ment of Agriculture for milk, or reducing substantially the amount of 
products processed in the United States from domestic milk. 
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The text of the President’s letter of December 30, 1972, to the 
Commission follows: 


Pursuant to Section 22 of the Agricultural Adjustment Act, 
as amended, I have been advised by the Secretary of Agriculture, 
and I agree with him that there is reason to believe that addi- 
tional quantities of nonfat dried milk may be imported for a 
temporary period without rendering or tending to render inefiec- 
tive, or materially interfering with, the price support program 
for milk now conducted by the Department of Agriculture, or 
reducing substantially the amount of products processed in the 
United States from domestic milk. 


Specifically, reference is made to the following article presently 
subject to Section 22 quantitative limitations under item 950.02 
of the Tariff Schedules of the United States: 


Dried milk, provided for in part 4 of schedule 1 of the Tariff 
Schedules of the United States Annotated (1972), described 
in item 115.50 (Dried milk, other than buttermilk, containing 
not over 3 percent of butterfat). 


The Secretary has also advised me, pursuant to Section 22(b) 
of the Agricultural Adjustment Act, as amended, that a condition 
exists requiring emergency treatment with respect to nonfat dried 
milk and has therefore recommended that I take immediate action 
under Section 22(b) to authorize the importation of 25,000,000 
pounds during a temporary period ending February 15, 1973. I 
have therefore this day issued a proclamation establishing a special 
temporary quota of 25,000,000 pounds to be effective through 
February 15, 1973. This quota is in addition to the existing quota 
of 1,807,000 pounds per annum previously proclaimed under the 
Section 22 authority. 


The United States Tariff Commission is therefore directed to 
make an investigation under Section 22 of the Agricultural Ad- 
justment Act, as amended, to determine whether the above- 
described article may be imported in the amount and for the 
period specified above without rendering or tending to render 
ineffective, or materially interfering with, the price support pro- 
gram now conducted by the Department of Agriculture for milk, 
or reducing substantially the amount of products processed in the 
United States from domestic milk, and to report its findings and 
recommendations at the earliest practicable date. 


Sincerely, 


(Signed) 
Ricuarp Nixon 


Hearing. A public hearing in connection with this investigation 
will be held in the Tariff Commission’s Hearing Room, Tariff Com- 
mission Building, 8th and E Streets NW., Washington, D.C., begin- 
ning at 9:30 a.m., E.S.T., on January 15 and 16, 1973. All parties 
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will be given opportunity to be present, to produce evidence, and to 
be heard at such hearing. Interested parties desiring to appear at 
the public hearing should notify the Secretary of the Tariff Commis- 
sion, in writing, at its offices in Washington, D.C., at least by the close 
of business on January 11, 1973. The notification should indicate the 
name, address, telephone number, and organization of the person filing 
the request, and the name and organization of the witnesses who will 
testify. 

Because of the limited time available, the Commission reserves the 
right to limit the time assigned to witnesses. Questioning of witnesses 
will be limited to members of the Commission and officials of the 
Department of Agriculture. 

Written submissions. Interested parties may submit written state- 
ments of information and views, in lieu of their appearance at the 
public hearing, or they may supplement their oral testimony by writ- 
ten statements of any desired length. In order to be assured of con- 
sideration, all written statements should be submitted at the earliest 
practicable date, but not later than the close of business on January 19, 
1973. 

With respect to any of the aforementioned written submissions, 
interested parties should furnish a signed original and nineteen (19) 
true copies. Business data to be treated as business confidential shall 


be submitted on separate sheets, each clearly marked at the top “Busi- 
ness Confidential,” as provided for in section 201.6 of the Commis- 
sion’s Rules of Practice and Procedure. 

By order of the Commission : 


Kennetu R. Mason, 
Secretary. 


Issued January 5, 1973. 


[TEA-W-165] 


WORKERS’ PETITION FOR DETERMINATION OF ELIGrBILITty To APPLY FOR ADJUSTMENT 
ASSISTANCE 


Notice of hearing 


The United States Tariff Commission has ordered a hearing in con- 
nection with the investigation instituted on December 18, 1972, under 
section 301(c) (2) of the Trade Expansion Act of 1962 on a petition 
filed on behalf of the workers of the Los Angeles, California, assembly 
plant of Chrysler Corporation, Detroit, Michigan. The hearing will be 
held at 9:30 a.m. P.S.T. on January 25, 1973, in Room 1345 of the U.S. 
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Courthouse, 312 North Spring Street, Los Angeles, California. Re- 
quests for appearances at the hearing should be received by the Secre- 
tary of the Tariff Commission, in writing, at his offices in the Tariff 
Commission Building, 8th and E Streets NW., Washington, D.C. 
20436, not later than noon, Friday, January 19, 1973. 

By order of the Commission : 


Kennetu R. Mason, 


Secretary. 
Issued January 5, 19738. 


[TEA-W-169] 


WORKERS’ PETITION FOR A DETERMINATION UNDER SECTION 301(c)(2) OF THE 
TRADE EXPANSION AcT oF 1962 


Notice of investigation 


On the basis of a petition filed under section 301 (a) (2) of the Trade 
Expansion Act of 1962, on behalf of the former workers of Dainty 
Maid Footwear, Inc., Gettysburg, Pennsylvania, the United States 
Tariff Commission, on January 5, 1973, instituted an investigation un- 
der section 301(c) (2) of the Act to determine whether, as a result in 
major part of concessions granted under trade agreements, articles like 
or directly competitive with footwear for women (of the types pro- 
vided for in items 700.43, 700.45, and 700.55 of the Tariff Schedules of 
the United States) produced by said firm are being imported into the 
United States in such increased quantities as to cause, or threaten to 
cause, the unemployment or underemployment of a significant number 
or proportion of the workers of such firm or an appropriate subdivision 
thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets 
NW., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission : 


Kennetu R. Mason, 


Secretary. 
Tssued January 5, 1978. 
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(THA-W-170] 


WorRKERS’ PETITION FOR A DETERMINATION UNDER SecTION 801(c)(2) OF THE 
TRADE EXPANSION Act oF 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a) (2) of the Trade 
Expansion Act of 1962, on behalf of the former workers of Andal 
Shoes, Inc., Haverhill, Massachusetts, the United States Tariff Com- 
mission, on January 5, 1973, instituted an investigation under section 
301(c) (2) of the Act to determine whether, as a result in major part 
of concessions granted under trade agreements, articles like or directly 
competitive with footwear for women (of the types provided for in 
items 700.43, 700.45, and 700.55 of the Tariff Schedules of the United 
States) produced by said firm are being imported into the United 
States in such increased quantities as to cause, or threaten to cause, the 
unemployment or underemployment of a significant number or pro- 
portion of the workers of such firm or an appropriate subdivision 
thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets 
NW., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission. 


Kennetu R. Mason, 


Secretary. 
Issued January 8, 1978. 
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gan; p. 64. 

Rose-Bro Shoe Company, Inc., Boston, Massachusetts ; p. 61. 


Writing instruments, certain, and nibs therefor; notice of hearing; p. 60. 
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